RECOVERING THE COLLECTIVE RIGHTS
ON THE VALUE OF THE RIVER
The Chota Valley Case
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ECUADOR CHALLENGES

People protest over lack
of inclusion and
inequalities

Government ignoring
communities in the
planning

Few gender-sensitive
issues in DRR policies
and Programs

Strong resistance from
the social movements

Demands of equal
access to resources




Natural hazards, are gender
neutral but their impacts are
not!

Disaster impacts often reflect,
and reinforce,_inequality
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Ecuadorian Constitution, 2008

Ecuador's constitution recognizes the
rights of "Pachamama,” or Mother Earth,
to exist and to "maintain and regenerate
its cycles, structure, functions and
evolutionary processes.” In 2008, the
country was the first in the world to set
down the rights of nature in a
constitutional document, affording nature
the highest

Rght of Nature
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Title IT: Rights
» Chapter 2: Good

Article 10: Nature Rights
and 71-74

Living Rights Recognize the inalienable
- = F rights of ecosystems to
Ecuadorian Constitution, 2008 Water and food e 0T BT
Healthy people the authority to

petition on the behalf of
nature, and requires the
government to remedy

violations of these rights

Environment

» Chapter 7: Nature
Rights

LAW

Environmental Organic Code
(COA) and the Organic Law of
Water Resources and its uses

To adopt a comprehensive and
systemic approach that considers
social, economic, and environmental
aspects for the conservation and
sustainable use of hydrographic
basins and water resources, in
coordination with the Single Water
Authority

Title VII: Good Living Regime

Chapter 2: Biodiversity and Natural Resources

Section 1: Nature and Environment

Section 2: Biodiversity

Section 3: Natural capital and ecosystems

Section 4: Natural resources

Section 5: Soil

Section 6: Water

Section 7: Biosphere, urban ecology and alternative energies


https://en.wikipedia.org/wiki/Ecosystems

The Philosophy

O Ecuador's codification of the Rights of Nature is significant as it is the first case where this concept has
been evoked at the national level. The articles set out a rights-based system that recognizes
Nature, or Pachamama, as a right-bearing entity that holds value, apart from human use. This differs
from traditional systems that see nature as property, giving landowners the right to damage or
destroy ecosystems that depend on their land.

O The rights-based approach spelled out in the Rights of Nature expands on previous laws for regulation
and conservation by recognizing that nature has fundamental and inalienable rights as a valuable
entity in and of itself. The system also assigns liability for damage to the environment and
holds the government responsible for the reparation of any damage. Additionally, if an
ecosystem's rights are violated, it gives people the authority to petition on behalf of the ecosystem to
ensure that its interests are not subverted to the interests of individuals or corporations.

O The inclusion of the Rights of Nature also makes the constitution more democratic and inclusive,
as it reflects the indigenes' idea of Nature as a mother that must be respected and celebrated.
This is the first constitution that has incorporated indigenous concepts of sumak
kawsay and Pachamama, as well as recognized the plurinationality of Ecuador. This has broad
significance for the recognition of indigenous groups and their right to preserve their land and culture.
The combination of human rights with the rights of nature will allow for more effective protection of
indigenous communities.
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https://en.wikipedia.org/wiki/Plurinationality

‘Legal Personhood’

A person or thing that has
legal personhood has rights
and obligations and can sue
and be sued by others.

People have legal personhood
by default, but this hasn’t
always been the case - slaves
were historically considered
‘objects’ (cH. Fardon, 2021)
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Ecuador

Ecuador made history in 2008 as the first country to

recognise the rights of nature in its constitution. The

. Constitution of Ecuador recognises the right of nature to

exist, persist, maintain and regenerate. All individuals
are able to bring legal cases on behalf of nature.

New Zealand
In a world first, the Whanganui River was granted legal
personhood by an Act of Parliament in 2017. The Act
was passed using the worldview of the Maori, who have
lived alongside and revered the Whanganui as an
ancestor for more than 700 years. The river, called Te
Awa Tupua, has all the rights and obligations of a living

"— Bangladesh

* In response to high levels of pollution and damage to the
River Turag, all rivers in Bangladesh were given legal

_ personhood rights in 2019. The High Court in Bangladesh
3 acknowledged there was a problem regarding river health,
and this is what led to their decision to grant legal
personhood to all rivers in Bangladesh, a decision that has
¢ been upheld by the Supreme Court.
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% Canada

0

“ The most recent case of a natural feature gaining legal

a personhood came in February 2021 with the Magpie River in

= Quebec being assigned 9 rights, including the right to flow,
the right not to be polluted, the right to sue, and the right to

4 have guardians appointed on its behalf. The decision was

= made in conjunction with local authorites and the Innu

1 people of Ekuanitshit, who have been appointed guardians

and tasked with upholding the river's rights.

s SUERRE T A

Can we give nature
legal rights?

What does that
mean, and how would
it change things?

what is ‘legal personhood’?

What is the difference
between individual and
collective human
rights?




Why is it important to understand the concept of
“legal personhood “?

» Personhood is an analytical term used by anthropologists to indicate who, within any given culture,

is either a fully functioning and accepted member of adult society

» It provides critical knowledge for this conditional concept of personhood, defined by society, allows a

relativistic application of human rights which reverberates through human life from beginning to

end. Absent an absolute and inviolable attachment of personhood to the human condition, the status

of many humans becomes questionable. (Author: Frederick J. White)

» The law often recognizes that certain groups of individuals can be considered as a unit, an

actor, a legal person. This sort of legal personhood allows the unitary group.
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What It means....?

According to the “Rights of Nature”

- -
-
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r\’i:ersonhood statu§?nd as such, has the right

’
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to defend-itself-ima court of law against harms,
including environmental degradation caused by
a specific development project or even by

climate change
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heaith; happiness, and prosperity. It
includes having good mental health,
high life satisfaction, a sense of meaning
or purpose, and ability to manage
stress. More generally, well-being is just
feeling well
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The first successful case of the Rights of
Nature-implementation-in Ecuador

** The Case: Road widening at Vilcabamba River and

recognition of rights of nature, Ecuador.

+* In 2011, a provincial court in Ecuador
recognize the Vilcabamba River's rights were
violated by road construction becoming the
first legal ruling in favor of Rights of Nature in

the world

** The court ruled in favor of the river, marking the

first time Pachamama'’s rights were legally upheld.
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The Global Alliance for the Rights of Nature/CEDENMA/Fd. PACHAMAMA
https://www.earthlaws.org.au/wp-
content/uploads/2016/07/RON_Vilcabamba-Ecuador-Case-complete.pdf



Water Law explicitly prohibits water privatization and
recognizes the right to water first for human consumption

and then for food sovereignty and environmental
protection. However, the law does not specify how this
right can be implemented in practice which becomes
problematic for its effectiveness particularly from an
environmental perspective
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Property Rights By

Sucumbs

Property rights theory is an exploration of how i ~ j/ oreieh
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factors of production or goods, not just land, will
increase the efficiency of an economy as the
gains from providing the rights exceed the
costs.
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Common Property Rights

"Common property" or "common
property regime" is used to refer
to a property rights arrangement

in which a group of resource
users share rights and duties
towards a resource.
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What we have ignored is what citizens can do
and the importance of real involvement of the
people versus just having somebody in
Washington make a rule.

- Elinor Ostrom -

Common property resources are (renewable)
natural resources where current excessive
extraction reduces future resource availability, and
the use of which is de facto restricted to as specific
set of agents, such as inhabitants of a village or
members of a community (D.van Soest, 2013)

..... Though not inevitable, the overexploitation of
common property resources is always a potential
threat, and often a frightening reality. Many
current environmental problems can be traced to
the working of a so-called tragedy of the
commons.(Colin W. Clark, 2013)
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What is a common by Ostrom?

% A “commons” that which is communal, or more precisely, common-pool resource
(CPR) as Ostrom refers to it, is a resource environment or domain that is
characterized by an open access problem: it is difficult to effectively bar other
users from accessing and benefitting from that resource (8 Principles for Managing

a Commons)

% Ostrom's work was based on the principle that common resources are well
managed by those communities that benefit the most from them and that
their regulation should be addressed at the local level, through the farmers,

communities, local authorities and NGOs
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DRR and Water GOVERNANCE PROBLEM

WOMEN?
THEY ARE TOO BUSY
TO DISCUSS
WATER!

» Structured methodology to address conflict not
been developed

» Complex framework in relation to WM and DRR
(legal and institutional)

> Lack of implementation
» Lack enforcement (laws and policies)

» Lack of Management of conflict interest
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KEY CONCEPTS, PRINCIPLES AND MAIN ELEMENTS

» Local knowledge & actor participation

» Rights of nature
» Collective rights
» Legal Personhood
» Property rights
» River rights
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WATER GOVERNANCE CHALLENGE

w22 Should rivers have
- the same rights as



Rivers Rights

Giving rivers legal rights means the law can see
rivers as legal persons, thus creating new legal
rights which can then be enforced. When rivers are
legally people, does that encourage collaboration
and partnership between humans and rivers, or
establish rivers as another competitor for scarce

resources?
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“Collective property rights” is a
shorthand used here for the idea that
the territory of a nation-state, and in
particular the parts of that territory

that are not private property, are
owned “collectively” by the people
with the government acting as
their agent.
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RIVER PROBLEM

»The Magpie River —Canada- has got the right to flow, but

enforce that right is very unclear

»How can one part of the River Frome have rights when

the stretch flowing through the next county doesn’t?

»in 2011 provincial court ruled in favour of the Vilcabamba
River against damaging road construction, but the developer

didn’t take the action required to remediate the pollution.

»Ecuador’s courts have since held more than three dozen

lawsuits in the name of nature.
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;'Verdicts have not aléys
been enforced on the
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The Chota River

The upper valley of the Mira River, called the
Chota River in its upstream portion, in
northern Ecuador, and the small villages in it

are usually referred to as "El Chota’.

“To understand from the people of the
Chota Valley the problematic situation of
water scarcity and to communicate the

various values provided by the river”
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A dusty valley between two ranges
of the Andes in northern Ecuador

It lies in the provinces of Imbabura, Carchi and Esmeraldas (aprox 530.000 inh). 35 km from the city of

Ibarra. The river and its upper valley situates halfway between the equator and the Colombian border
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The Afro-Ecuadorian
'El Chota’

e commonly perceived

as the most neglected or least developed
category of human rights/Cultural
Rights as Collective Right

By improving water governance capacity
facing specific natural or anthropogenic
threat scenarios
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KEY CONCEPTS

> River Value

» Hydrosocial territories
» Collective participation & management

» Cultural heritage
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The study will combine knowledge of the

Afro-Ecuadorian young generation!

Diego Palacios O.

PhD Candidate
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THANKS

sandra.megens@wur.nl

“Each generation must discover its
mission, fulfill it or betray it, in
relative opacity.” (Frantz Fanon)
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